
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTES 259 

of ownership?" To measure a tax by the consideration involved 
certainly savors more, if at all, of taxation by reason of ownership, 
than does a tax measured by the gain the vendor derives from the 
transaction. 

When the Supreme Court comes to consider Brewster v. 
Walsh, it will do so, as it did in Eisner v. Macomber, supra, from 
a purely legal standpoint, without undue deference to economic 
theories, and unembarrassed by a consideration of the fiscal exi- 
gencies of the Government. To ascribe to the word "incomes" 
in the Sixteenth Amendment the same meaning as is conveyed in 
the statute by "gains, profits, and income," 36 as it has indicated 
that it will do, will settle once and for all those nice questions as 
to the constitutional meaning of "income," which are now aris- 
ing. Failing to do so the Court can definitely classify as indirect 
taxes those imposed on the gains and profits derived from dealings 
in property, real and personal, without doing violence to either 
precedent or Constitution. It is highly desirable that the Court 
shall also provide some criterion by which to determine whether 
and when taxes are imposed by reason of ownership. 

E. H. S. 



The Difficulty in Determining the Point at which 
Attempt Emerges from Preparation. — In criminal law attempt 
is an offense that presents a problem at once intricate and import- 
ant. Although it is in a sense an unsuccessful effort to commit a 
crime, yet it is a crime which requires for its completion the same 
two elements that are essential in all other crimes, namely, act 
and intent. 1 Attempt has often been defined 2 and frequent efforts 
have been made to formulate fixed rules which would be applicable 
to all the cases likely to arise. The courts have sometimes ap- 
proached the problem with confusion, but they have in general 
reached satisfactory conclusions. 

An examination of the authorities would seem to warrant 
the following definition: "An attempt is a crime which consists 
of a specific intent to commit some particular crime accompanied 

36 These three words first appeared, joined by a copulative conjunction, 
in the English Income Tax Acts of 1842 and 1853. The Federal Income Tax 
Act of 1862 and all subsequent acts have so employed them. It is not un- 
warranted to say that at the time of the adoption of the Sixteenth Amendment 
they conveyed a common meaning to the average mind. Noscitur a sociis. 
It is not necessarily true that "income" means the same thing in the Constitu- 
tion^ as in an act ofCongress. Towne v. Eisner, 245 U. S. 418 (1918). But in 
seeking for a definition of the word as used in the Amendment, the court points 
out in Eisner v. Macomber, at p. 207, that the inquiry must be directed toward 
ascertaining the popular conception of income. 

1 State v. Thompson, 31 Nev. 209, 101 Pac. 557 (1909); People v. Petros, 
25 Cal. App. 236, 143 Pac. 246 (1914). 

2 Burrill, Law Dictionary 175; Bouvier's Law Dictionary, 205; Clark's 
Criminal Law, 3 ed., 138; Bishop, New Criminal Law, Vol. 1, 8 ed., par. 728; 
Wharton's Criminal Law, Vol. 1, 11 ed., par. 212. 
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by an act directed toward the fulfillment of the intent, the act 
being more than an act of preparation but being one which fails 
to result in the crime intended." 

Assuming that there is present a specific intent to commit 
some particular crime and that some act toward the fulfillment 
of the intent has been done without accomplishing the crime in- 
tended, it is apparent that the important question to be decided 
in determining whether an attempt has been committed is whether 
the act is one of preparation only, or whether it is one that has 
proceeded beyond the stage of preparation. 

The difficulty of determining when preparation ends and 
attempt begins has existed so long and has confronted so many 
courts that it is but natural that a number of tests would in the 
course of time be advanced for its solution. The following are 
the principal tests that have been advanced and applied: (i) The 
act must be the defendant's last act before success. 3 While it is 
usually true that acts which are expected to bring about the 
ultimate crime without further effort on the part of the criminal 
are near enough, (unless the expectation is very absurd), 4 yet such 
a test is unsatisfactory in view of the many decided cases in which 
attempts were held to have been committed although the acts 
done were far from being the last acts before complete success; 5 
(2) A second test is that the defendant's act unless interrupted 
by natural causes outside of his control should necessarily result 
in the ultimate crime intended. 6 This test has also been shown 
to be unsatisfactory, on the ground that such acts usually result 
in the ultimate crime and that adherence to such a strict rule 
would prevent in most cases any conviction on a charge of attempt 
to commit a crime; 7 (3) A third test is that the overt act must 
come sufficiently near to the completion of the full crime intended 
that its punishment is a matter of public concern. Under this 
test acts immediately connected with the commission of a crime 
will be considered attempts to commit it; 8 and the proximity of 
the acts to the ultimate crime will be determined with reference 
to the gravity of the contemplated crime. 9 The fault in this test 
lies in the fact that it is indefinite, and that it is still a question of 
degree as to how near to success the act must come before prepara- 
tion becomes attempt; (4) Finally, it has been stated that, "so 

» Lovett v. State, 19 Tex. 174 (1857). 

4 Commonwealth v. Kennedy, 170 Mass. 18, 48 N. E. 770 (1897). 
'Uhl's Case, 6 Gratt. 706 (Va. 1849); David H. Beale, Jr., 16 Harvard 
Law Review 501; Ex parte Turner, 3 Okla. Cr. 168, 104 Pac. 1071 (1909). 

6 Regina v. Eagleton, 24 L. J. M. C. 158; Regina v. Cheeseman, 31 L. J. 
M. C. 89; 1 Wharton, Criminal Law, 10 ed. par. 181; People v. Murray, 14 
Cal. 159 (1859); U. S. v. Stephens, 8 Sawy. 116 (1882); Sipple v. State, 46 N. J.. 
L. 197 (1884); State v. Hewett, 158 N. C. 627, 74 S. E. 356 (1912); People v. 
Grubb, 24 Cal. App. 604, 141 Pac. 1051 (1914). 

7 Commonwealth v. Kennedy, supra. 

• 1 Bishop, Criminal Law, sec. 763. 

• Bishop, New Criminal Law, Vol. 1. 8 ed., sec. 760. 
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long as the acts are confined to preparation only and can be aban- 
doned before any trangression of the law, or of other's rights, they 
are within the sphere of intent and do not amount to attempt. " 10 
Such a statement, however, begs the question, for, if the acts are 
merely in preparation they can be abandoned, while if they have 
gone beyond preparation there is no longer a locus penitentiae. 11 

This difficulty in determining the precise point at which 
attempt emerges from preparation is clearly illustrated by a recent 
Pennsylvania case, Commonwealth v. Puretta, 12 in which the de- 
fendant was convicted of an attempt to commit arson. In that 
case gasoline and other inflammable materials connected by paper 
fuses had been arranged by the defendant in a rear room of a build- 
ing which was used partly for dwelling purposes. As a result of 
this act of the defendant, the floor became saturated with the 
gasoline and the atmosphere became permeated with its fumes. 
There was evidence to the effect that one of the fuses had been 
lighted by the defendant, and also that a gas jet was to the defend- 
ant's knowledge left dimly burning in a hallway leading to the 
room. The court, after reciting the above facts and referring to 
many cases on attempts, stated: "We can reach only one conclu- 
sion: that the evidence clearly establishes the crime of attempt 
to burn, as set forth in the indictment." 13 

The court arrived at its decision upon all the facts without 
reference to any particular test. It might be interesting, there- 
fore, to examine the facts of this case with reference to the tests 
above mentioned in order to determine upon what principles the 
decision could have been based. 

In the first place the court could have rested its decision upon 
the single fact that the fuse had been lighted. 14 This result would 
be reached by the application of any one of the first three tests, 
(the fourth is so unsound that it will not be considered) ; for by 
lighting that fuse the defendant had done his last act toward com- 
mitting the ultimate crime intended; he had done an act which 
would have necessarily resulted in the crime of arson unless it was 
interrupted by natural causes outside of his control; and he had 
done an act in such proximity to the crime of arson that its punish- 
ment was a matter of public concern. 

In the second place, ignoring the evidence that the fusehad been 
lighted by the defendant, there was still sufficient evidence of an 
attempt to commit arson under, the third test. The arrangement 
of highly inflammable materials in the room with a lighted gas jet 
in the hallway, was an act so immediately connected with the crime 
of arson that its punishment becomes a matter of public concern. 
The present case is readily distinguishable from the case of Com- 

10 Commonwealth v. Egan, 199 Pa. 10. (1899). 

11 Clark's Criminal Law, 3 ed., 150. 

12 Commonwealth v. Puretta, 74 Pa. Super. Ct. 463 (1920). 
18 Commonwealth v. Puretta, supra. 

14 Queen v. Goodman, 22 Up. Can., C. P. 338 (1872). 
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monwealth v. Peaslee, 16 for in that case a condition absolutely 
harmless without further effort was created, while in the instant 
case the condition created was highly dangerous in itself. But on 
these facts alone no attempt was committed under the first two 
tests. 

The first impression created by the instant case is that it is 
unsatisfactory because it was decided generally upon all its facts 
without laying down a definite rule for guidance in later cases. 
An examination of the cases on attempts, however, seems to show 
that no definite rule as to what constitutes an attempt to commit 
a crime can be laid down for all the cases likely to arise. 16 The 
various tests suggested may be useful in some cases but none of 
them can be accepted as drawing a sharp line of demarcation 
between preparation and attempt. Each case must be determined 
upon its own facts and its facts must be considered with reference 
to the gravity of the ultimate crime intended. 

H. F. B. 



The Power of Congress to Regulate Intrastate Rates. 
— Under authority of the Interstate Commerce Act and the Trans- 
portation Act of 1920 1 the Interstate Commerce Commission 
during the past year authorized general increases in interstate 
railroad rates and fares throughout the United States. 2 Upon the 
refusal of the Public Service Commission of New York to allow 
the establishment on short notice of corresponding increases in 
intrastate passenger fares, the railroads of New York filed with 
the Interstate Commerce Commission a petition for relief alleging 
that the action of the State Commission created discrimination 
against interstate commerce; and the Interstate Commerce Com- 
mission authorized increased intrastate fares on the same basis 
per mile as the interstate fares. 3 The case came before the Su- 
preme Court of Kings County, New York, on motion for an in- 
junction to restrain two of the carriers from enforcing the increases 
in intrastate fares. 4 

After finding that the amount of interstate traffic on the two 
roads in question was so small as to be negligible, Judge Benedict 
granted the injunction, holding (a) that Congress has no power, 

16 177 Mass. 267, 59 N. E. 55 (1901). The defendant fastened a candle to 
a block of wood and placed the same in a pan of turpentine in the building. He 
then left the premises, intending to return later and light the candle. While 
returning, he changed his mind. Held: the defendant was not guilty of an 
attempt to burn the building; his acts amounted to mere preparation. 

16 David H. Beale, Jr., 16 Harvard Law Review, 502. 

1 41 Stat. 456, 457; amending Act of Feb. 4, 1887, 24 Stat. 379, 380, as 
amended. 

1 Ex parte 74, Increased Rates, 58 I. C. C. 220 (1920). 

3 Rates of N. Y. C, and Other Railroads of New York, 59 I. C. C, 290 
(1920). 

* People v. Long Island Railroad & Staten Island Rapid Transit Railroad, 
64 N. Y. Law Journal 71 (1920). 



